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Aot Withholding of issuence of
warrents to school districts
for Avallable School Fund,
wmaer the rovizidas of ?w—

wi's Revised Civil Statutes,
Artidlu 23352,

You request the opinlon of this departasmt on the
question whether departuonit will he required to issue
warrents to school districts in default more than two years
in the payasnt of principal or intervst on bonds due the
State Pervanont School Pund.

Your question iavolves en ingquiry iote the conati-
tutionality of Article 28353, Vernon's Revised Civil Statutes,
wiiich reads as follows:

*Art. 28358, State Bosrd omy exact cortain
duties of districts, cities, and tomw whisch bave
assumed control of schools mmwum
mwmamhm

"Section 1. The 3State Board of Edueation
nny require any sehwol district, or guy ¢ity or
towm uhich has assused the control of pudlic
schocls located therein, sohvol bonds of which
are ownad by the State Pormanent School Pund,
znd which may be entitled to receive aoneys
from the Availadle Stste School Pund, or for
Rurel Ald, and whieh 1is in default Ma periocd
arm(ﬁimnummmtefm:tm
or of interest or any owtsatanding school
bond issue of such dis‘rlct. city or tom, to
levy a tax sufficient to pay the rrinei and
interoat of its bonds as such principal mtures
and a8 such interest acornes; crovided, if any
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such distriect, city or town shall furnish to

the State Board of ducation satisfactory proof
thot 1ts taxing ability is insufficient Lo pro-
vide money encugh to pay principel and interest

of 1ts bhonds according to their tenor and effect,
then in the altemmative, the Poard may require
such diatrict nititor town to exhaunt its legal
remodies in the mstter of eollecting its taxes
then delinquent, snd ¢o levy & tax at the maximun
rate for bond purposes perwmitted under the law
applioable to it, dased on the assessed valuation
of taxadble rropertsy therein, duly and fajrly as-
certained in the sammer required by law; that when
such taxas shall have deeR 50 levied and collected,
each holder of its bonds including the State of
Texas, shall be entitled to recetve a preoportionate
part of the woney thus collected based on the re-
quirenents for prinetipal and interest of the bonds
cwned by each holder salculated on the basis of
original bonds betore refundiing operations, 1f any,
cocasloned becauss of the embarrassed financial
condition of sush dilstrioct, clty or town; that the
proportionate part to be awvanilable to each holder
£h&all not be reduced by reason of acceptance by
g81d holdere of refunding bonds.

“Default in payments of principel
or interest of bonds

"Se0. 2. If any such distriet, sity or town
defaults in the paysent of orincipal or interest
on its bonda for & perdod of twe years held by
the state Permanent School Pund, the Comptroller
of Public Accounts shall mot iassue any warremts
to or for the henefit of such distriet, city orf
town for the payaent of the Availadble School Fund
or for Rural Ald; provided that &t suoh time as
the Comptreller shall have recelved s certificate
cxecuted by the President and Secretary of the
Stete Board of Education to the effeot that such
aistrict, city or town has comrlied with the re-
cuirenents of the State Board of Edusation as to
the levying and collecting and distributing of
taxes &g more fully desoribed in fection 1L of this
Act, then in the event the Compiroller of Tudhlle
fecounts shell resume making such payments to or
for the benefit of such district, including bhe
miring of retermitted paynenta.
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"Authority of “tate Boerd during period
of delinquency

- "2eu. 3. S0 leng 88 any such disteiat, city
or tosm 1is delinguent in its payments of prinoijsi
or ifnterest or both, the 3tate Board of Education
shall have authority to specify the moathod of
crediting payments to the 2tate made by such Dise
triot; sity or towmn as to principel or interest,

"Duties and rights cumulative

Pec. 4. The duties imposod and the rights
conferred by this Ast shall be cumulative of all
other duties heretofore imposed and rights here-
tofore conferrved and shall not be considered to
be in gubstitution thersof.

"Partgal invalidity

'Seq. S5« In event provisions of this
Aat shall Pe inconflict with the proviaions of
&uy other Act, the rrovisions contained in thia
Act shall prevail. In évent any sentence, clause
or mrevicion contained in this Act shall de in-
valid, such pertial invalidity shall not effect
the other provisions of this Act. As amended
Acts 1937, 45th Leg., P« {319: c¢h, 309, $1."

It is to be noted shat the Article applies doth to
mrel aid funds and the Avatlladble 8chool Pund. Since the
LRurel Aid Pund iz a creature of statute and the powsr of the
legislature a8 respects such funds 1 not subject to the same
constitutlional restrictions as apply t¢ the comstitutionanl
fund mown ae the "Available Sshool Pund™, 1€ 18 the spinion
of this cepartment thot the statute, as spnlied to rural ald
funds, 1s caonstitutionsal.

Ag respecte the application of the statute to the
Available ichool Pund, however, & gerious conatitutional
guestion arises.

The Available dohool FPund is & special fund set up
by conatitutional provision, S8ection 1 of Article 7 of our
Constitution mekes it the duty of the leglalature to astablish
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and make suitabdle provision for the support and maintenance
of an efficient system of public fee schogls., Section 3 of
the same Artiale provides fer the 1 and colleoting of
certain taxes, to bde get apart amually for the benefit of the
public frpee schools, fn an amount suffielent to mainteinm anc
suppert the public Mhmu of thizs state for a ;er:.od of

not less than gix months in ¢ach year. =Zection 5 of the mame
Article mudu that the ivailadble 3chool Fund thus estab-

1ished " gpuod anmially to the support of tha phdias
fres schoou of the fund shell de uppropriated to
&ny otmm t the Avatlable School Fund provided

for the Const mm shall de distributed to the neaveral
counties according to their soholastlc populatmn and applied
in such manner &8 aay be ovided by the law.”

It 1z of course slemonitary that the legislature can
mt any law not prohibited by oconstitutional limitaticn. It
however, equally elementary that the mandates of the Con~
ltitutm must be ogﬁ:d the jeglslature, and that any
law which 1z in confliot with the mandatory pravuiom of the
Comstitution is invelid.

The mandates of the Conatitution in respect to the
Available School Fumd, therefore, wre theseot

l. The fund is not to be used for a’ny purpose
other than the support of the public free aschools.

2. The fund 15 to be aprlied amnually to the sup-
port of the publie fres schools.

2. The anneal anplication of the fund iz to be
made hy dlatributiang it to the ecuntles in moporticon €6
their echolastie population,

ived the Aet wnder congldieration violate any of
these constitutional mandates? 1If so, 1t 12 invalid. The
answer to this question, it seems $¢ us, {g found in the fol-
lowing language used by Judge Gaines in the cant of Jurulgan
ve, Pinley, Tex, 205, in speaking cof 3ecticn 5, Article 7,
of the Constitution:

"o authorize the Comptroller to withhold his
warrants until the county debt was paid wauld ine-
fringe the express provisions of the section quoted
which declares that the fund shall be dlstributed
to the several eountien sccording to thedir scholastic
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population and applied in such manner “':::i be
ovided by law, I% is avidently mseant it
must be distributed and applied for the purpose
\ he fund was crerted.”

To commnd that the funde shall be distributed and
apm&%:: is to deny to the lLagislature the autherity te author-
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action, not by inaction. It may be satisfied by the dis-
tribution and applisation of jthe funds, no
of the funds and She refusal to apply .

Such was the helding of this depsrtment in Confer-
ence Opinion No, 3042, dated Rarch 1, 193¢, wherein Article
#9221, Section &, Vernon's Reviged Civil Statutes, was helc
to viclate Article 5, Sectian 7, &f the Coustitution.
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You are therefore advised that ingofar as Article
23358 attemptes to authorize the withholding ¢f the igasuvance
of warpants for the Avalladle 3chocl Fund apportionment, under
the conditions rresceribed in auch statute, 1t is unccnﬁéi
tutional, and therefore wvoid.
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